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DEVELOPMENT AND
SUBDIVISION APPROVALS

We can assist developers and
landowners with a variety of
development, building, and
subdivision approvals. We can
also represent you in review
proceedings in the State
Administrative Tribunal or
Supreme Court in relation to
planning decisions by the Western
Australian Planning Commission,
local governments, and
Development Assessment Panels.
Similarly, we can act for you if you
are seeking to become involved in
planning decisions that affect your
property rights. We have provided
advice and representation to
enable third parties to intervene
or make submissions where a
legitimate interest has been
established.

• Assisted a small-scale wine
producer obtain development
approval to operate a ‘microwinery’ on the basis that it was
a use not listed in the town
planning scheme.
• Advised a partnership on
a contract of sale for land
intended to be subdivided and
developed into residential lots,
including the drafting of special
conditions relating to rezoning,
amalgamation and subdivision.
• Advised a company on the
potential requirement to cede
land for foreshore reserve and
the scheme amendments
necessary to enable the
development of land for
boutique hotel accommodation.
• Advised a recycling company
on whether its development
application for a materials
recycling facility was consistent
with the use of ‘industryextractive’ under the relevant
local planning scheme.
• Advised a property developer
in relation to a claim against
another company for the
recovery of subdivision costs.
• Assisted an indigenous health
care clinic obtain subdivision
approval and development
approval to construct a new
clinic and prepared a car parking
agreement with the local
government authority.
• Advised a developer on how
it can protect its interests
under a contract in order
to allow a subdivision and
amalgamation to proceed,
whilst also positioning it to claim
compensation for a compulsory
taking or injurious affection.
• Assisted a private company in
recovering a portion of the costs
associated with constructing a
roundabout, which was required
to be built by a condition of
development approval, from
another party who also benefits

from the roundabout.
• Negotiated with a local
government authority regarding
its obligation to maintain a
reserve under its management,
in order to allow a subdivision
application to progress, which
would otherwise not be
approved due to the provisions
of State Planning Policy 3.7 –
Planning in Bushfire Prone Areas.
• Represented a landowner
in proceedings in the State
Administrative Tribunal for the
refusal of a rural subdivision
which was consistent with the
objectives of the local planning
scheme, relevant state planning
policies and local planning policy.
• Advised a group of residents on
a draft local planning policy, its
status as a seriously entertained
planning proposal and the weight
that it should be given by the
joint development assessment
panel in its consideration of a
development application.
• Represented a third party
opposing a development
application by a local authority
by way of submissions to the
Western Australian Planning
Commission and the local
authority and by becoming
involved in review proceedings for
the development application in
the State Administrative Tribunal.
• Represented a resident by
preparing a written submission
and making an oral deputation
on a draft local planning scheme
in order to object to proposed
additional uses for specific lots
which are not compatible with
the locality.
• Advising the operator of a
wedding venue about the
legality of the use of the property
as no development approval
had been obtained and no
bushfire management plan had
been submitted prior to the use
commencing.

UNREASONABLE CONDITIONS

We have assisted clients to
challenge conditions on
development and subdivision
approvals that are overly
harsh, unreasonable or are
not sufficiently related to the
impacts created by the approval.
We can provide assistance at
the draft conditions stage or
once the conditional approval
has been granted by lodging
review proceedings at the State
Administrative Tribunal.

Unreasonableness
is a flexible concept.
Precisely what is
unreasonable will
largely depend on the
context in which a
condition is imposed.
We have made
submissions against
draft unreasonable
conditions and
challenged them
legally once they
have been imposed.

• Advised a developer on the
validity of a proposed condition
requiring it to cede land free
of cost and what strategy
it could adopt to minimise
or avoid the risk of such a
condition being imposed.
• Assisted the operator of a large
retail premises in challenging
the validity of a development
approval condition which
required it to remove or relocate
aspects of the retail premises at
an unknown time in the future
for the purpose of potential
future road widening.
• Commenced proceedings
in the State Administrative
Tribunal to challenge the
validity of a condition which
required a developer to either
amend its development plans
to accommodate a tree or
alternatively to remove a tree,
despite the tree being located
on the roadside verge and
considered to be a nuisance by
the developer.
• Advised a developer on the
validity of a condition of
subdivision approval which
required drainage works to be
carried out in accordance with
a structure plan and for the
drainage reserves then to be
ceded free of cost.
• Advised a developer of aged
care facilities in the context of a
Joint Development Assessment
Panel meeting on the validity
of a proposed condition of
development approval which
would restrict access to the
development site.

• Intervened in Supreme Court
proceedings on the basis
that a development approval
should have been subject to
a condition which required a
notification to be placed on
the certificates of title which
advised of a potential land use
conflict in respect of odour.
• Provided advice to a company
about the validity of a condition
of a temporary development
approval which required the
company to provide documents
estimating the incremental
cost impact of a sealed road
from additional freight and to
sign a road cost contribution
agreement.
• Advised an individual on
the validity of a condition of
development approval requiring
a landscaping and irrigation
plan to be prepared for the
construction of a large shed.
• Assisted a group of business
owners by challenging the
validity of a number of conditions
of planning approval for a ‘pop
up market’ on the basis that the
majority of the conditions were
ambulatory and uncertain.
• Acted for liquid waste facility in
obtaining development approval
for a new premises which
included discussing appropriate
conditions of approval with the
local government to ensure
odour and noise would be
properly managed.

DEVELOPER CONTRIBUTIONS
AND INFRASTRUCTURE

Our team understands the
challenges that can be raised
by development contribution
plans and are well placed to help
you negotiate fair contributions.
We have assisted developers to
challenge the valuation appeals
process, negotiate the scope of
development contribution plans
and provide advice on what could
amount to unreasonable terms or
demands.

• Assisted a land developer in
the interpretation of developer
contribution agreements,
challenged the adopted land
valuation rate in the State
Administrative Tribunal and
negotiated a position for the
ongoing payment of developer
contributions.
• Advised a company regarding
its ability to make a claim under
section 159 of the Planning
and Development Act 2005 to
recover a portion of road work
costs for a roundabout.
• Assisted a land developer in
the interpretation of developer
contribution agreements and
assisted in the settlement of
a contractual dispute arising
from the terms of a developer
contribution agreement.
• Prepared submissions on behalf
of private individuals affected by
a development contribution plan

arguing that a higher rate should
be paid for their land based on
an independent valuation report.
• Advised a private landowner on
the options available to them
to fix the amount of their cost
contribution at the time that the
liability to pay arises.
• Provided advice to a company
on the validity of a condition
of subdivision approval which
required the contributions of
monies toward drainage works.
• Assisted a company in
determining when it
would be liable to make a
cost contribution under a
development contribution
plan, how the contributions are
calculated and apportioned and
whether it had any entitlement
to credits in respect of land it
was providing for the purposes of
a road widening.

PLANNING AND BUILDING
PROSECUTIONS

We can represent you if have
been charged with committing
unauthorised development,
breaching planning conditions,
unauthorised building work or
non-compliance with building
notices. We have advised clients
on potential defences that may
apply and on entering a plea in
mitigation for sentencing. We can
also advise you on the likely range
of penalties that offences attract.

• Advised a company on
its potential liability to be
prosecuted under the Planning
and Development Act 2005
for carrying out development
without a valid development
approval and how to respond to
a Direction Notice from the local
government authority which
required the company to cease
using the land for the storage of
unclean fill.
• Represented a company in
Magistrates Court proceeding
for failing to comply with a
building order issued in respect
of a large warehouse which had
been designated by the local
government as a ‘dangerous
building’ and subsequently
instructing Counsel to make a
plea in mitigation during the
sentencing hearing.

• Negotiated with a local
government authority to
withdraw prosecution
proceedings against the director
of a company for allegedly
carrying out building work
without a building permit.
• Represented a company in
State Administrative Tribunal
proceedings partially in respect
of its non-compliance with
a building order for a house
which was fire damaged and
also affected by a heritage
conservation notice.
• Advised a developer on the risk
of being prosecuted for noncompliance with a building order
which required combustible
cladding on the façade of a
building to be replaced.

REZONING, SCHEME
AMENDMENTS AND
STRUCTURE PLANS
We understand developers’
business of unlocking the
development potential in land. We
can help you with advising and
managing the process of complex
scheme amendments, changes
to local development plans and
structure plans. We have a strong
network of planners and experts
that we can leverage off to help
support your proposal and get you
the outcome you are seeking.
We have also acted for clients
challenging scheme amendments
at the local government level,
making submissions to the
Western Australian Planning
Commission and Minister for
Planning and in the Supreme
Court. We understand the political
backdrop that is present in many
significant planning proposals
and help you to focus your efforts
and resources to strive for the best
possible planning outcome.

• Represented a major
developer and landowner in
State Administrative Tribunal
proceedings concerning a local
structure plan for large scale
greenfield development and
coastal planning for sea level rise
caused by climate change.
• Acted in State Administrative
Tribunal proceedings for a
landowner wanting to transfer
land from the Urban Deferred
to the Urban zone, which was
complicated by the risk of odour
from a nearby agricultural use
impacting the land.
• Lodged submission on behalf of
private landowners affected by a
structure plan which resulted in
a large proportion of their land
being used for public open space
and other community uses and
thereby being undevelopable for
residential uses.
• Made submissions on behalf
of a transport depot company
to oppose a structure plan for
an industrial area specifically
in relation to the road network
layout.
• Made submissions on behalf
of a landowner impacted
by a structure plan that

Rezoning might have
a positive or negative
effect on land value. An
inappropriate zoning
for example, may
diminish the value of
neighbouring land. We
find ourselves acting
for clients in support
and against rezonings.

disproportionately and
unreasonably burdened their
land, jeopardised the future
operations on that land and
was contrary to the applicable
strategic community plan.
• Made a deputation to the
Statutory Planning Committee
about the merits of an
application to modify a structure
plan in order to allow for the
additional uses of ‘Medical
Centre’, ‘Pharmacy’ and
‘Restaurant’.
• Advised a landowner as to
whether it would be required
to cede land for drainage works,
as shown on a structure plan,
if it subdivided or developed
a portion of the land in the
structure plan.
• Advised a property owner on its
ability to redevelop a property
as a boutique hotel, which
necessitated amendments to
the local planning scheme’s
permitted use classes.
• Preparing advice for a landowner
on the necessity to apply for
a scheme amendment for an
additional use to permit the
development of a grain facility in
an ‘Agricultural Resource’ zone.

LAND USE CONFLICT

We have represented clients
in situations where a new
development proposal in the
locality threatens to create a
conflict with an existing use by
a landowner or business. We can
advise you on your rights, possible
legal avenues and alternative
avenues to ensure your rights are
not unduly impacted. We have
helped clients achieve negotiated
outcomes through creating a
dialogue with stakeholders,
ensured appropriate conditions
are placed on new developments
and made deputations at council
meetings to inform decisions
makers of clients’ impacts and
concerns.

• Advised several large industry
associations on the possible land
use conflicts arising between
existing industrial land uses
and future proposed residential
development.
• Represented a developer in
State Administrative Tribunal
proceedings and Supreme
Court proceedings in relation to
a separation distance between
an industrial use and sensitive
land uses, which was imposed
due to potential odour impacts.
This included instructing several
odour and planning experts and
engaging with the Department
of Water and Environmental
Regulation to request that it
enforce the licence conditions
relating to odour more
stringently.
• Advised a group of individual
landowners about the impact
of a waste facility development
proposed by the local authority
which has the potential to create
land use conflict with nearby
residences due to potential
dust, noise, odour and amenity
impacts.

• Advised a business association
regarding actions available and
ability to obtain compensation
where land use conflicts may
arise between residential and
industrial areas as a result of
decisions by a planning authority.
• Negotiated with a local
government and the
Department of Water and
Environmental Regulation to
investigate and mitigate the
land use conflict caused by the
unreasonable emission of grain
husks from a grain facility on an
adjacent residential property.
• Advocated on behalf of a
landowner to prevent the
discharge of stormwater from
the local government’s land onto
the landowner’s property, which
was restricting its development
potential.
• Represented a landowner in
State Administrative Tribunal
proceedings in relation to
the approval of a piggery, in
particular advocating for more
prescriptive conditions for the
management of odour.

CHALLENGING GOVERNMENT
DECISIONS

If you feel that a government body
or a Minister has made a decision
that is unfair or unreasonable,
we can advise you on whether
you are able to challenge that
decision in court proceedings. We
have represented clients in court
proceedings which have declared
decisions invalid or had the effect
of ensuring the decision is made
again with the error corrected.

• Challenged the decision of the
Western Australian Planning
Commission to refuse the
transfer of land from the Urban
Deferred zone to the Urban
zone in the State Administrative
Tribunal on the basis that any
possible amenity impacts from
surrounding land uses could be
satisfactorily addressed.
• Made submissions and
deputations to the local
government to oppose a waste
transfer facility which would have
significant dust, noise and odour
impacts on the locality and be
incompatible with the local
planning framework.

• Represented a waste
management operator in
State Administrative Tribunal
proceedings against a local
government authority following
its refusal to grant approval for
the development of a screening
and crushing facility.
• Assisted a company with
lodging an appeal in the State
Administrative Tribunal after its
development application for a
dam and orchard was refused on
environmental grounds relating
to water allocation and clearing
of native vegetation.
• Advised a property owner on the
chances of success in pursuing
legal action against a local
government in the Supreme
Court of Western Australia due
to the actions of councillors
which resulted in development
approval being granted subject
to unreasonable conditions.
• Represented the owner of a large
carparking facility challenge a
decision in the Supreme Court
of Western Australia which
restricted the entry into the
carpark to left-in and left-out.
• Advised a landowner on its
ability to lodge an action in
the Supreme Court, following
a mediation in the State
Administrative Tribunal, to
challenge the validity of a
condition of development
approval which required
amended plans to be prepared
in order to protect a large tree,
which then made the entire
development commercial
unfeasible.
• Lodged review proceedings to
challenge the local government’s
refusal of development
approval for a pergola on the
basis that it did not cause
impermissible overshadowing,
was of suitable bulk and scale
and prevented overlooking
from a neighbouring property.

HERITAGE

We can advise you on the process
involved in seeking the appropriate
approvals and consents to
commence works on buildings
with heritage status or that have
aspects of heritage value. We have
also acted for clients seeking to
prevent unauthorised building
works on items of heritage value
that form part of buildings.

We may love heritage
buildings but heritage
decisions of local
governments may
not be to our clients’
liking for a variety of
reasons. Negotiations,
submissions and legal
action may all be
necessary to further
our clients’ interests in
respect of heritage.

• Provided advice as to whether
the decision of a development
assessment panel in respect of
a multimillion-dollar
development in a State heritagelisted property was valid or not
based on flaws in the responsible
authority report.
• Represented a company in
State Administrative Tribunal
proceedings in respect of a
heritage conservation notice for
a house which had been severely
fire damaged and was also
subject to a freezing order.
• Assisted a private land owner
with the sale of a State
heritage listed property, after
development works had been
carried out without development
approval and which affected the
heritage value of the property.
• Advised a community group
on its ability to pursue judicial
review proceedings on the basis
that the local government failed
to comply with requirements of
the Planning and Development
Act 2005 because a proposed
amendment to a local planning
scheme was not referred to the
Heritage Council for advice.
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• Advised the proprietors of a
heritage listed hotel on its ability
to amalgamate and re-subdivide
the hotel in order to facilitate
the three-dimensional design of
the hotel and its integration with
several hospitality venues.
• Advised a major developer on
the re-assessment process by the
Department of Aboriginal Affairs
in relation to aboriginal heritage
which affected a rural townsite
and had the potential to restrict
the use and development of land.
• Provided initial advice to a private
landowner about his ability to
construct a second storey on
a house that was listed on the
municipal heritage register.
• Advised a private landowner
on the merits of a demolition
application for a single house
which was noted in the local
government heritage register.
• Advised a private individual
on the legal strategies for the
conservation of a mural with
heritage and cultural values.
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